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AUGUST 26, 2003

MOON, C.J., LEVINSQON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI Nl ON OF THE COURT BY ACOBA, J.

We hold that: (1) the January 1, 1987 repeal of

| anguage in Hawai ‘i Revised Statutes (HRS) 8§ 706-606(b) (Supp.
1982) authorizing a court to inpose a sentence of life

I nprisonment with the possibility of parole for nmurder in cases
ot her than described in HRS 8§ 706-606(a) (Supp. 1982) did not

I nval i date any such sentence inposed prior to the repeal date;
(2) wwth the January 1, 1987 repeal of the | anguage in HRS 707-
701 (Supp. 1973), nurder is no longer classified as a class A
felony; (3) the appointnent of counsel in a notion pursuant to

Hawai i Rul es of Penal Procedure (HRPP) Rul e 35! hinges on a

! The prior version of HRPP Rul e 35, effective October 15, 1980,
read as foll ows:
(conti nued...)
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denonstration of “substantial issues”; and (4) a valid claimof
judicial bias and prejudice requires nore than a recitation of an
adverse ruling by the |lower court. The foregoing propositions
support the July 30, 2001 order by the circuit court of the first
circuit (the court)? denying the HRPP Rul e 35 notion brought by
Def endant - Appel  ant Melvin D. Levi (Defendant) to reduce his
sentence of |life inprisonnent with the possibility of parole to

twenty years’ inprisonnent.

l.
The facts and procedural history involving Defendant’s
prior conviction are undi sputed. On COctober 29, 1981, Defendant
was charged with nurder in the first degree, HRS 88 748-1 (1968)

and 748-4 (1968),2 for the killing of Gordon G Scott on or

(...continued)

The court may correct an illegal sentence at any tine
and may correct a sentence inposed in an illegal nmanner
within the time provided herein for the reduction of
sentence. The court nay reduce a sentence within 90 days
after the sentence is inposed, or within 90 days after
recei pt by the court of a mandate issued upon affirmance of
the judgnment or dismssal of the appeal, or within 90 days
after entry of any order or judgment of the Suprene Court of
the United States denying review of, or having the effect of
uphol di ng a judgnent of conviction. A notion to correct or
reduce a sentence which is made within the tine period
af orementi oned shall enmpower the court to act on such notion
even though the tine period has expired. The filing of a
notice of appeal shall not deprive the court of jurisdiction
to entertain a tinely notion to reduce a sentence.

(Enphasi s added.)

2 The Honorable Marie N. M| ks consi dered Defendant’s HRPP Rul e 35
not i on.

8 HRS § 748-1 stated as foll ows:

Murder, first degree. Mirder in the first degreeis
(conti nued. . .)
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bet ween January 1, 1969 and April 17, 1969. The Hawai ‘i Penal
Code (HPC) took effect on January 1, 1973, see 1972 Haw. Sess. L
Act 9, 8 1, at 32, and HRS § 706-606(b) (Supp. 1973) established
life inmprisonment or twenty years as the sentence for nmurder in
cases other than those described in HRS 706-606(a) (Supp. 1973).°

The twenty-year sentencing option in HRS § 706-606(b) was

3(...continued)
the killing of any human being without authority,
justification, or extenuation by |aw done:
(1) Wth deliberate preneditated nalice
af or et hought ; or
(2) Wth nmalice aforethought and with extreme
atrocity or cruelty; or
(3) In the conm ssion of or attenpt to commit or the
flight fromthe comm ssion of or attenpt to
conmit arson, rape, robbery, burglary, or
ki dnappi ng.

HRS § 748-4 stated in pertinent part:
Penalties. Woever is quilty of nurder in the first

degree shall be punished by i nprisonnent at hard | abor for
life not subject to parole.

(Enphasi s added.)
4 HRS § 706-606 (Supp. 1973) stated, in relevant part, as foll ows:

Sentence for offense of murder. The court shall
sentence a person who has been convicted of nurder to an
indeternminate termof inprisonment. In such cases the court
shal | inpose the maxi mum | ength of inprisonnment as foll ows:

(a) Life inprisonment without possibility of parole

in the murder of:

(i) A peace officer while in the performance
of his duties, or

(ii) A person known by the defendant to be a
witness in a nmurder prosecution, or

(iii) A person by a hired killer, in which event both
the person hired and the person responsible for
hiring the killer shall be punished under this
subsection, or

(iv) A person while the defendant was
i mpri soned.

(b) Life inprisonnent with possibility of parole or twenty
vears as the court determines, in all other cases.

(Enphasi s added.)
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repeal ed on April 22, 1981.°

Def endant was found guilty of nurder on Septenber 24,
1982. On Decenber 16, 1982, Defendant filed a notion pursuant to
HRS 701-101 (1972) of the HPC, ® requesting that he be sentenced
under HRS § 706-606(b) (Supp. 1982) of the Code. See supra note
4. On Decenber 20, 1982, at a hearing on said notion, counsel
for Defendant argued that Defendant “ought to be all owed the
advant age of the new [HPC s] nore enlightened sentencing
provi sions [for offenses conmmitted before the HPC s effective
date] in light of a legislative determ nation that they are
preferable to the old.” Counsel requested that Defendant “be
given life with possibility of parole,” as provided for under HRS
§ 706-606(b). The court denied Defendant’s notion, maintaining

that it was “necessary for deterrent reasons, as well as in

5 The | egislature repeal ed the twenty-year sentencing option as
fol | ows:

(b) Life inmprisonment with possibility of parole [or twenty
years as the court determnes,] in all other cases.

1981 Haw. Sess. L. Act 27, 8§ 1, at 46 (repealed statutory material in
brackets) .

6 The original version of HRS § 701-101 read in pertinent part as
foll ows:

(2) In any case pending on or commtted after the effective
date of this Code, involving an offense commtted before that
dat e:

tbj . Upon the request of the defendant and the approval of
the court:

(ii) The court nmay inpose a sentence or suspend
i nposition of a sentence under the provisions of
this Code applicable to the offense and the
of f ender.

1972 Haw. Sess. L. Act 9, § 1, at 33 (enphases added).

4
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keeping with legislative intent, that [Defendant] be sentenced
under the old law [ (HRS § 748-4)] to life inprisonnment not
subject to parole[.]” The court entered its judgnent and
sentence that day.

On Decenber 23, 1982, Defendant appealed to this court.
On August 3, 1984, this court reversed Defendant’s conviction and

remanded for a newtrial. See State v. Levi, 67 Haw 247, 251,

686 P.2d 9, 11 (1984). On Decenber 26, 1984, a jury again found
Def endant guilty of nurder in the first degree. On February 15,
1985, Defendant was sentenced to “[lI]ife inprisonment at hard

| abor without the possibility of parole,”’ apparently in
accordance with HRS § 748-4. See supra note 3. On February 28,
1985, Defendant again appealed to this court.

On Decenber 20, 1985, this court affirnmed Defendant’s
convi ction but remanded for resentencing. The nmenorandum opi ni on
stated that the parties had “agree[d] that the trial court was in
error in concluding that it |acked judicial discretion to
sent ence appel |l ant under the new [HPC]” and that “the case nust
be remanded for sentencing.” On April 14, 1986, the court
resentenced Defendant “to the custody of the Director of the
Departnment of Social Services and Housi ng, OAHU COMMUNI TY

CORRECTI ONAL CENTER, for inprisonment for a period of Life,

7 On June 20, 2001, as a supplenment to his notion to correct
sentence, Defendant submtted a “Defendant’s Traverse in Support of HRPP Rul e
35.” In that docunent, Defendant erroneously stated that he was sentenced on

February 15, 1985 to life in prison with the possibility of parole, in
contradiction of the State’'s account. Defendant does not make this claimin
the opening and reply briefs to this court.

5
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subject to possibility of parole.” This presunably was done
pursuant to HRS § 706-606(b) (Supp. 1982). See supra note 5. On
January 1, 1987, subsequent to Defendant’s resentencing, the text
of HRS § 706-606 was repealed in its entirety and replaced with
new | anguage relating to factors to be considered in inposing a
sentence. See 1986 Haw. Sess. L. Act 314, 8 15, at 599-600.

On June 20, 2001, Defendant filed a notion for
correction of illegal sentence pursuant to HRPP Rul e 35.
Def endant cl aimed that the offense of nurder for which he was
convi cted and sentenced was defined by HRS § 707-701 (Supp.
1986)8 as a class A felony, with sentencing guidelines to be
applied as stated in the newy revised HRS § 706-606 ( Supp.
1987). Defendant then cited HRS § 706-660 (Supp. 1973),° which
provided for a twenty-year prison termfor conviction of a class

A felony. Hence, Defendant nmintained that his |ife sentence for

8 As originally enacted in 1972, HRS § 707-701 stated as fol | ows:

Murder. (1) Except as provided in section 707-702, a
person commits the offense of nurder if he intentionally or
knowi ngly causes the death of another person.

(2) Murder is a class A felony for which the defendant
shal|l be sentenced to inprisonnment as provided in section

[ 706-1606.

1972 Haw. Sess. L. Act 9, § 1 at 86 (enphasis added). O January 1, 1987, HRS
§ 707-701 was anended and all of the text reproduced above was repeal ed. See
1986 Haw. Sess. L. Act 314, § 49, at 615-17. As a result, nurder was no

| onger defined as a class A fel ony.

o The 1973 version of HRS § 706-660 provided in pertinent part:

Sentence for imprisonment for felony; ordinary terms. A
person who has been convicted of a felony nay be sentenced to an
i ndetermnate termof inprisonnent. Wen ordering such a
sentence, the court shall inpose the naxi mum | ength of
i mprisonnment which shall be as follows:

(1) For a class A felony — 20 years[.]

1972 Haw. Sess. L. Act 9, § 1, at 79 (enphasis added).

6
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murder was illegal and nust be reduced to twenty years. On July
30, 2001, the court entered an order denying Defendant’s notion

wi thout a hearing. The court noted, inter alia, that in 1981 the

state |l egislature anended HRS 8 706-606 “by elimnating the
sentencing option of twenty years as a possible sentence for a
conviction of the offense of nmurder, resulting inlife

I mprisonnment with possibility of parole as the only sentence for
a conviction of the offense of nmurder at the tine Defendant’s
sentence was inposed.” As a result, the court concluded that

Def endant’ s all egation of an illegal sentence was “incorrect.”

.

On appeal , Defendant appears to allege four points:
(1) Defendant’s original sentence is illegal under current
Hawai i law, (2) the court abused its discretion in not affording
counsel for Defendant’s notion; (3) the court exhibited bias and
prej udi ce agai nst Defendant; and (4) the court disregarded | aws
and legislative acts in its decision.

This court “may freely review conclusions of |aw and
t he applicable standard of reviewis the right/wong test. A
conclusion of law that is supported by the trial court’s findings
of fact and that reflects an application of the correct rule of

law will not be overturned.” Dan v. State, 76 Hawai‘ 423, 428,

879 P.2d 528, 533 (1994) (citations and internal quotation marks
omtted). As to statutory interpretation, it is “a question of

| aw revi ewabl e de novo.” State v. Arceo, 84 Hawai‘i 1, 10, 928




**FOR PUBLICATION**

P.2d 843, 852 (1996) (quoting State v. Canmara, 81 Hawai ‘i 324,

329, 916 P.2d 1225, 1230 (1996) (citation omtted)). In
interpreting a statute,

[a court’s] forenpst obligation is to ascertain and give
effect to the intention of the legislature, which is to be
obtained prinmarily fromthe | anguage contained in the
statute itself. And where the |anguage of the statute is
pl ai n and unanbi guous, [a court’s] only duty is to give
effect to [the statute’s] plain and obvi ous neani ng.

State v. Wells, 78 Hawai‘i 373, 376, 894 P.2d 70, 73 (1995)

(citations, brackets, and internal quotation marks omtted).
Def endant appears to nake the sanme argunent with
respect to issues (1) and (4). This and issues (2) and (3) are

considered in turn.

[T,
As to issues (1) and (4), Defendant contends that his
April 14, 1986 sentence is now incorrect because (1) Act 314,
Session Laws of Hawaii 1986 (Act 314) permits himto
“collaterally attack his sentence now in this day and age,”'° (2)
his present sentence which was inposed pursuant to HRS § 706- 606
(Supp. 1986) is illegal because that version of the statute was

repeal ed by Act 314,!! and (3) “the only recourse” is to sentence

10 Def endant cites to HRS 88 701-100 and 701-101(2) (1993), which
meke explicit reference to Act 314. § 701-100 states:

Title 37 shall be known as the Hawaii Penal Code.
Amendrents nade to this Code by Act 314, Session Laws of
Hawaii 1986, shall becone effective on January 1, 1987.
See discussion infra regarding HRS § 701-101.

1 See 1986 Haw. Sess. L. Act 314, § 15, at 599-600 (discussion,
infra).
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Def endant to a twenty-year termas set forth in HRS § 706- 659
(Supp. 2002),!2 because this statute establishes the current

sentence for a class A felony.®

A

Act 314 took effect on January 1, 1987. Its purpose
was “to update the Hawaii penal code[.]” Hse. Stand. Comm Rep.
No. 487, in 1985 House Journal, at 1215. The Act contai ned
“conpr ehensi ve anendnents that would refine the [HPC] rather than
propose w desweeping reform” Hse. Conf. Comm Rep. No. 51-86,
in 1986 House Journal, at 937. Act 314 anmended HRS § 701-101 to
read as foll ows:

Applicability to offenses caommitted before the

12 HRS § 706-659 provides, in pertinent part:

Sentence of imprisonment for class A felony.
Notwi t hstandi ng part I1l; sections 706-605, 706-606,
706- 606.5, 706-660.1, 706-661, and 706-662; and any ot her
law to the contrary, a person who has been convicted of a
class A felony, except class A felonies defined in chapter
712, part |1V, shall be sentenced to an indeterninate term of
i nprisonnment of twenty years without the possibility of
suspensi on of sentence or probation.

(Enphases added.) We observe that Defendant altered his argument on appeal to
refer to the current sentencing statute for a class A felony, HRS § 706- 659,
as opposed to HRS § 706-660 (Supp. 1973), see supra note 9. In Bitney v.
Honolulu Police Dept., 96 Hawai‘i 243, 30 P.3d 257 (2001), this court held

that "[a] ppellate courts will not consider an issue not raised bel ow unless
justice so requires.” |d. at 251, 30 P.3d at 265 (internal brackets and
citations onmitted). In making that determnation, "this court nust decide
whet her consideration of the issue requires additional facts; whether the
resolution of the question wll affect the integrity of the findings of fact
of the trial court; and whether the question is of great public inportance.”
Id. (internal quotation marks and citations omtted). This issue is addressed
in the interest of justice.

13 Def endant’ s claimthat he “was not convicted for 1st or 2d degree
mur der, but actually convicted as a class ‘A felony,” is incorrect. As noted
previously, the record clearly indicates that Defendant was found guilty of
murder in the first degree on Decenber 26, 1984.

9
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effective date of amendments. (1) Except as provided in
subsection (2), amendnents nade by Act 314, Session Laws of
Hawai i 1986, to this Code do not apply to offenses commtted
before the effective date of Act 314 . . . . Prosecutions
for offenses conmtted before the effective date of Act
314[] are governed by the prior law, which is continued in
effect for that purpose, as if anendnents made by Act 314

to this Code were not in force. For purposes of this
section, an offense is conmmtted before the effective date
of Act 314 . . . if any of the elenments of the offense
occurred before that date.

(2) In_any case pendi nhg on or conmnmenced after the
effective date of anendnents made by Act 314, Session Laws
of Hawaii 1986, to this Code, involving an offense conmtted
bef ore that date upon the request of the defendant, and
subj ect to the approval of the court, the provisions of
chapter 706 anended by Act 314 . . . may be applied in
particul ar cases.

HRS § 701-101 (Supp. 1987) (enphases added). Defendant commtted
the offense in 1969, before the effective date of Act 314. Thus,
under HRS 8§ 701-101(1), Act 314 is inapplicable to Defendant’s
case “[e] xcept as provided in [HRS § 701-101](2).” HRS § 701-
101(2) in turn allows the sentencing provisions of HRS chapter
706 as anmended, to be applied (1) as to any case concerning any
of fense conmmtted before January 1, 1987, (2) if the case is
pendi ng on (3) or conmenced after January 1, 1987 (4) upon the
request of the defendant and (5) subject to the discretion and
approval of the court.

As nentioned, Defendant’s offense took place in 1969,
wel | before January 1, 1987. Hence, Act 314 would not apply to
Def endant’ s case unless the conditions set forth in HRS § 701-
101(2) are satisfied. |In that regard, Defendant was | ast
sentenced on April 14, 1986. Plainly, therefore, his case was no
| onger “pending” on January 1, 1987, nor had his case comrenced
after that date. Defendant, therefore, did not qualify for any
percei ved di spensati on extended under HRS § 701-101(2).

10
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Hence, Defendant’s case did not come within the
paraneters of HRS 8§ 701-101(1) (prosecutions comrenced after
January 1, 1987) or HRS 8§ 701-101(2) (cases pending on or
commenced after January 1, 1987). As indicated in HRS § 701-101,
t hen, Defendant’s case is “governed by the prior law. . . as if

anendnents made by Act 314 to [the] Code were not in force.”

B
Mor eover and perhaps nore to the point, this court has
hel d that a change to the law, such as a repeal, has no bearing
on previous applications of the prior |aw absent |egislative

expression to the contrary. See Hun v. Center Properties, 63

Haw. 273, 282, 626 P.2d 182, 188-89 (1981) (indicating that an

anmendnent “coul d be retrospectively applied, provided the

retrospective operation of the statute was expressly or obviously

i nt ended” (enphasis added)). See generally United States v.

Wods, 986 F.2d 669, 674 (3rd Cr. 1993) (“Qur |legal systemhas a
strong interest in the finality of adjudication. Accordingly, we
do not apply new judicial decisions retroactively w thout
substantial justification.”).

Defendant’s reliance on Davis v. United States, 417

U S 333 (1974), is msplaced. In Davis, it was held that a
petitioner, in a notion attacking a sentence, could raise the
i ssue of an intervening change in | aw subsequent to his
conviction and direct appeal. 1d. at 346-47. However, the

United States Suprenme Court “express[ed] no view on the nerits of

11
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the petitioner’s clain{.]” [1d. at 347 (enphasis added). In the
i nstant case, the nerits of Defendant’s HRPP Rule 35 notion have
been fully considered by the court and this court.

Def endant’s reference to Kai ser Found. Health Pl an,

Inc. v. Departnent of Labor & Indus. Relations, 70 Haw. 72, 762

P.2d 796 (1988) is also inapposite. |In Kaiser, this court had
held that “[i]n the absence of clear legislative intent to the
contrary, repeal nmeans the statute or statutory provision no

| onger exists.” 1d. at 83, 762 P.2d at 802 (citations omtted).
It was not held that a repeal of a | aw had any bearing on past
applications of that law. W discern no |legislative intent or
expression in Act 314 indicating that the repeal of the life
sentenci ng | anguage in HRS 8 706-606 on January 1, 1987 rendered
any sentence previously inposed thereunder invalid. Accordingly,
we concl ude that Defendant was correctly sentenced on April 14,
1986 under the prior law set forth in HRS 8§ 706-606 (Supp.

1986) .

14 Assum ng, arguendo, that Defendant were to be sentenced under
current guidelines, HRS § 706-659 would not apply, inasmuch as nurder is no
| onger defined as a class Afelony. See supra note 8. Defendant’s sentence
woul d be inposed in accordance with HRS § 706-656 (1993), which states in
rel evant part:

Terms of imprisonment for first and second degree
murder and attempted first and second degree murder. (1)
Persons convicted of first degree nurder or first degree
attenpted murder shall be sentenced to life inprisonnment
wi t hout possibility of parole.

(2) Except as provided in section 706-657, pertaining
to enhanced sentence for second degree nurder, persons
convi cted of second degree nurder and attenpted second
degree murder shall be sentenced to life inprisonment with
possibility of parole.

(conti nued...)

12
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Further, it should be noted that until it was repeal ed
on January 1, 1987, HRS § 707-701 (Supp. 1973) descri bed nurder
as a class A felony. But that provision also directed that a
def endant “shall be sentenced to inprisonnment as provided in [HRS
8] 706-606." The alternative of a twenty-year sentence for
murder in HRS § 706-606 was repealed on April 22, 1981, before
Def endant was found guilty of murder in his first trial on
Sept enber 29, 1982. Thus, after April 22, 1981 and at the tine
of Defendant’s |ast sentencing on April 14, 1986, HRS 8§ 706-
606(b) required the court to inpose a sentence of life
i mprisonment with the possibility of parole, the very sentence
gi ven Defendant. Because nurder is no |onger designated as a
class A felony, HRS § 706-659 would not apply to Defendant. See

supra note 14.

| V.

As to issue (2), Defendant cites HRS § 802-1 (1993), *°

¥4(...continued)
(Enphases added.) Thus, a rmurder conviction is still punishable by a sentence
of life inmprisonment, not a twenty-year sentence as Defendant argues.

15 HRS & 802-1 (1993) reads in pertinent part:

Right to representation by public defender of other
appointed counsel. Any indigent person who is (1) arrested
for, charged with or convicted of an of fense or of fenses
puni shabl e by confinement injail or prison or for which
such person may be or is subject to the provisions of
chapter 571; or (2) threatened by confinenent, against the
i ndi gent person's will, in any psychiatric or other menta
institution or facility; or (3) the subject of a petition
for involuntary outpatient treatnent under chapter 334 shal
be entitled to be represented by a public defender. If,
however, conflicting interests exist, or if the public
defender for any other reason is unable to act, or if the

(continued...)

13
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whi ch describes an indigent person’s right to representation by

the public defender or other appointed counsel. |In Pennsylvania

v. Finley, 481 U S. 551 (1987), the United States Supreme Court
held that the federal constitutional right to counsel does not

extend to post-conviction chall enges:

We have never held that prisoners have a constitutiona

right to counsel when nmounting collateral attacks upon their
convictions, and we decline to so hold today. Qur cases
establish that the right to appoi nted counsel extends to the
first appeal of right, and no further. Thus, we have
rejected suggestions that we establish a right to counsel on
discretionary appeals. W think that since a defendant has
no federal constitutional right to counsel when pursuing a
di scretionary appeal on direct review of his conviction, a
fortiori, he has no such right when attacking a conviction
that has | ong since becone final upon exhaustion of the
appel | ate process.

Id. at 555 (internal citations omtted) (enphasis added); see

also Murray v. G arratano, 492 U.S. 1 (1989) (extending the rule

in Finley to post conviction proceedi ngs involving indigent death
row i nmates). This court, however, has held that counsel my be
appointed in post conviction proceedings at the discretion of the

court.' In Engstromyv. Naauao, 51 Haw. 318, 459 P.2d 376

15(. .. conti nued)
interests of justice require, the court may appoi nt ot her
counsel

16 HRPP Rul e 40, al so governi ng post-conviction proceedi ngs,
descri bes the conditions under which appointnment of counsel is required in the
event a Rule 40 notion is brought:

(a) Proceedings and grounds. The post-conviction
proceedi ng established by this rule shall enconpass al
conmon | aw and statutory procedures for the same purpose,

i ncl udi ng habeas corpus and coram nobis; provided that the
foregoing shall not be construed to |limt the availability
of remedies in the trial court or on direct appeal. Said
proceedi ng shall be applicable to judgnments of conviction
and to custody based on judgnents of conviction, as follows:

(1) From judgment. At any tine but not prior to fina
j udgnent, any person nmay seek relief under the procedure set
forth in this rule fromthe judgnment of conviction, on the

(continued...)

14
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(1969), this court stated in relevant part:

The constitutional right to assistance of counsel under the
si xth amendnment of the United States Constitution, [sic]
does not apply to habeas corpus proceedings. The petition
here is one for post-conviction collateral renedy.
Appoi nt nent of counsel for an indigent in such proceedi ngs
is discretionary with the court. Appointnment may be
properly made if the petition raises substantial issues

whi ch require marshalling of evidence and | ogica
presentati on of evidence and | ogi cal presentation of
contentions. No such issue has been raised in the petition
in this case

Id. at 321, 459 P.2d at 378 (citations omtted) (enphasis added).
Def endant has not denonstrated the need for a court-
appoi nted attorney. As noted above, the question in the instant
case is one of law and readily answerable with respect to
sentencing under prior law. As in Engstrom the instant case
| acks “substantial issues” that would support the appointnent of
counsel for Defendant. Therefore, even assum ng Defendant’s
inability to pay the costs of the proceedings or to afford
counsel, we cannot say under these circunstances that the court

abused its discretion in denying counsel. Cf. Fraser v.

Commonweal th, 59 S.W3d 448, 452-53 (Ky. 2001) (noting that for

18, .. continued)
foll owi ng grounds:

(iii) that the sentence is illeqgal;

(i) Indigents. |If the petition alleges that the
petitioner is unable to pay the costs of the proceedings or
to afford counsel, the court shall refer the petition to the
public defender for representation as in other penal cases;
provided that no such referral need be made if the
petitioner's claimis patently frivolous and without trace
of support either in the record or from other evidence
subnmitted by the petitioner.

(Enphases added.) See Dan, 76 Hawai‘i at 423-33, 879 P.2d at 528 38 (denying
a request for counsel to assist with a Rule 40 petition because petitioner
failed to establish his indigency and to state a cl ai m demandi ng furt her
action by the court).

15
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an indigent’s notion to correct sentence under Kentucky state
law, “the trial judge shall determ ne whether the allegations []
can be resolved on the face of the record, in which event an
evidentiary hearing is not required” and that “[i]f an
evidentiary hearing is not required, counsel need not be

appoi nted, because appoi nted counsel would be confined to the
record” (internal quotation marks, brackets, and citations

om tted).

V.

Finally, as to issue (3), Defendant argues that the
court was “biased and prejudice[d]” against himbecause (a) it
failed to appoint himcounsel, (b) other appellants (presumably
raising simlar issues) were appointed counsel, (c) it gave “nore
credi bl e consideration” to the State's position, and (d) it did
not admnister the laws fairly and inpartially.

Def endant does not present any relevant facts

i ndicating bias or prejudice of a personal nature. See Aga V.

Hundahl , 78 Hawai ‘i 230, 242, 891 P.2d 1032, 1044 (1995)
(“Appellants offer no proof of the trial judge's alleged bias
agai nst themother than the circunstantial evidence of the
court's adverse rulings. Such evidence, wthout nore, is

Insufficient to support a claimof judicial bias.” (Internal

16



**FOR PUBLICATION**

footnote omtted.)) In light of our conclusion that the court
was correct with regard to appoi ntnment of counsel, and in the
absence of any specific allegation of personal bias or prejudice,
we find no error with respect to the natters set forth in itens
(a) and (b). Defendant’s argunents involving matters (c) and (d)
sinply take issue with the court’s substantive analysis, which we
consi der correct for the reasons indicated above. Consequently,
we hold that Defendant’s allegations as to bias and prejudice

cannot be sust ai ned.

VI .

For the foregoing reasons, Defendant has failed to
denonstrate that his 1986 sentence for nurder in any way viol ated
the law. Accordingly, we affirmthe court’s order denying
Defendant’s notion for correction of illegal sentence pursuant to

HRPP Rul e 35.
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